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3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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DETAILED ACTION 
Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1.114, including tine fee set 
forth in 37 CFR 1 .17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 
December 23, 2008 has been entered. 

2. Claims 1 -3, 6,8,11 -1 7, 20-22, 24-26, 31 , 39-52, 55, 56, 59, 60, 68, and 69 are 
currently pending. 



Election/Restrictions 

3. Newly submitted claims 44-52, as amended December 23, 2008, are directed to 
an invention that is independent or distinct from the invention originally claimed for the 
following reasons: the claims are directed toward a scissors-type device. Previous 
claims have been directed toward a curette device of Figures 2-5. 

Since applicant has received an action on the merits for the originally presented 
invention, this invention has been constructively elected by original presentation for 
prosecution on the merits. Accordingly, claims 44-52 are withdrawn from consideration 
as being directed to a non-elected invention. See 37 CFR 1 .142(b) and MPEP § 
821.03. 
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Claim Rejections - 35 USC § 103 

4. The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

5. Claims 1-3,6,8,11-1 7, 20-22, 24-26, 31 , 39-43, 55, 56, 59, 60, 68, and 69 are 
rejected under 35 U.S.C. 103(a) as being unpatentable over Drasler et al. (US 
5,496,267) in view of Plechinger et al. (US 5,318,518). Regarding claims 1-3, 6, 8, 25, 
26, 31 , 43, 55, 56, 59, 60, 68, and 69, Drasler et al. disclose the invention substantially 
as claimed including a surgical cutting instrument comprising a nozzle (122) located at 
the distal end of the Instrument that Is shaped to form a liquid jet (1 24), a pressure 
lumen (1 14) configured to convey a flow of liquid to the nozzle, and an evacuation 
lumen (128) located between the nozzle and the proximal end of the instrument in the 
axial direction, comprising a jet-receiving opening (distal end of 128) located opposite 
the nozzle to receive at least a portion of the liquid jet emitted from the nozzle and 
convey a flow of liquid away from the jet receiving opening (Fig 3a). The Instrument 
defines a cup-shaped tissue receptacle configured to contain excised tissue (area 
defined by 126, 1 14, and 122 and shown enclosing target 120 in Fig 3A) and may be 
considered a curette. However, Drasler et al. do not disclose a non-llquld jet tissue- 
exclslon component. Plechinger et al. disclose a similar surgical cutting Instrument 
comprising a nozzle (14) for delivering a liquid jet and an evacuation lumen (18) located 
opposite the nozzle. Plechinger et al. teach the device may additionally comprise a 
non-liquid jet tissue-excision component (50), or cutting edge, on the distal end of the 
nozzle (Fig 7). Therefore, it would have been obvious to one having ordinary skill in the 
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art at the time the invention was made to modify the device of Drasler et al. such that 
the distal end of the nozzle (124), which is substantially opposite the jet-receiving 
opening (distal end of 128), comprised a non-liquid jet tissue-excision component with a 
sharpened edge that extends radially outward from an axial center of the nozzle to a 
radial periphery in view of Plechinger et al. With such a modification, the non-liquid jet 
tissue-excision component can excise large pieces of tissue enabling the liquid jet to 
more easily emulsify and remove the tissue. 

Regarding claims 11-17, the pressure lumen is configured to enable it to convey 
a high-pressure liquid at a pressure of at least 30,000 psig (col 4, II 51-67). 

Regarding claims 20 and 24, the evacuation lumen (128) is shaped and 
positioned to enable it to remove at least a portion of excised tissue and essentially all 
of the liquid comprising the liquid jet, without the need for external suction (col 6, 11 17- 
21). 

Regarding claims 21 and 22, the distal end of the device is capable of being 
inserted into the spine of a patient. 

Regarding claims 39-42, Drasler et al. do not disclose if the instrument is 
disposable. However, it is well known in the art to make medical devices completely or 
partially disposable to ensure sterility and remove the risk of cross-contamination 
between patients. 
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Response to Arguments 

6. Applicant's arguments witli respect to claims 1 -3, 6,8,11 -1 7, 20-22, 24-26, 31 , 
39-43, 55, 56, 59, 60, 68, and 69 have been considered but are moot in view of the 
new ground(s) of rejection. 

Conclusion 

7. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to KATHERINE M. DOWE whose telephone number is 
(571 )272-3201 . The examiner can normally be reached on M-F 8:30am - 5pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Todd Manahan can be reached on (571) 272-4713. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Kevin T. Truong/ 
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